
 
 
Bruce Crawford MSP 
Convener 
Finance and Constitution Committee 
 
By email only 
 

c/o Clerk to the Committee 
Room T3.40 

The Scottish Parliament 
Edinburgh 
EH99 1SP 

 

 (RNID Typetalk calls welcome) 
Tel: 0131 348 5240 

ecclr.committee@parliament.scot  
 

15 May 2019 
Dear Bruce, 
 

THE ROLE OF THE SCOTTISH PARLIAMENT AND EU EXIT 
 
It is the view of the Environment, Climate Change and Land Reform Committee 
that the principles of the devolution settlement and parliamentary democracy 
must be respected and maintained as part of the arrangements put in place 
ahead of the UK’s withdrawal from the EU.  That is, it is fundamentally essential 
that there is no change to the Scottish Parliament’s legislative competence as a result 
of EU exit and that there is a role for the Scottish Parliament to scrutinise how new 
powers falling within devolved competence, arising from the UK’s exit from the EU, 
are exercised. 
 
The role of a Parliament is to hold the Government to account, make good law and 
link parliamentarians with the people which they were elected to represent.  It is our 
view that the Scottish Parliament would not be able to fulfil any of these roles fully if it 
has no part, or it has a marginalised part, in how these new powers are exercised. 
 
Environmental policy is almost entirely devolved to the Scottish Parliament and so we 
take a considerable interest in how these powers would be exercised following our exit 
from the EU.  We intend to monitor this issue closely. 
 
Legislation 
 
Fundamental principle of Scottish parliamentary scrutiny of UK legislation in devolved 
competence 
You ask for our comments on the provision of delegated powers for the UK 
Government to legislate in devolved policy areas (previously within the competence of 
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the EU) without the consent of the Scottish Parliament.  There are a number of points 
we would like to make— 
 

• The Committee believes that powers which fall within devolved competence should 
return from the EU, to the Scottish Parliament, on exit day. 

 

• Where the UK Government believes powers that fall within devolved competence 
should, instead, return from the EU to the UK Parliament on exit day, this should 
only happen following consultation with, and the consent of, the Scottish 
Parliament.  If the UK parliament proceeds without the consent of the Scottish 
Parliament, as it did in relation to the EU (Withdrawal) Bill, then it raises questions 
about the future credibility of the LCM process.    

 

• Where the UK Parliament makes legislation that provides the UK Government with 
the power to make delegated legislation in devolved areas, the Committee again 
believes the UK Government should only be able to use those powers following 
consultation with, and the consent of, the Scottish Parliament.  A robust process 
needs to be in place by which the consent of the Scottish Parliament is sought to 
ensure Scottish interests are reflected in the delegated legislation.  It is the 
Committee’s preference that the process includes a role for parliamentary scrutiny 
but, if it does not, the Scottish Government should ensure it seeks parliamentary 
approval itself before giving its consent on UK delegated legislation.  As you will 
know, this is the process which was used by the Scottish Government in relation 
to consent for SIs impacting on devolved competence to be laid under the 
European Union (Withdrawal) Act 2018.  We comment on our experience of the 
protocol later in this response. 

 

• The Committee also believes the Scottish Parliament may consider it appropriate 
to scrutinise how this delegated legislation is implemented over the longer-term.   

 

• The Committee is mindful that, regardless of whether the UK Parliament legislates 
in a devolved policy area, this does not affect the Scottish Parliament’s legislative 
competence.  It would be helpful if the Scottish Government could clarify whether, 
where the UK Government legislates in devolved areas, any future legislation 
passed by the Scottish Parliament on the same issue would supersede this UK 
legislation. 

 

• It is also clear to the Committee that the joint ministerial committee structure has 
failed as a forum for joint working as a partnership of equals, as well as a dispute 
mechanism, and that action needs to be taken to address this as a matter of 
urgency.  With the current pressures on the devolution settlement, it is imperative 
that an effective forum is in place to resolve disputes in order for all participants to 
have confidence in the process. 

 
Consideration of process for Scottish parliamentary scrutiny of UK legislation in 
devolved competence 
You ask for our views on what process should be in place to enable the Scottish 
Parliament to scrutinise all UK legislation which confers powers to make delegated 
legislation in devolved competence on UK ministers.  You suggest the protocol agreed 



for delegated legislation made under the European Union (Withdrawal) Act 2018 may 
be a starting point.   
 
In terms of the lessons learned from the process followed for consideration of the 
notifications sent to the Parliament by the Scottish Government for SIs laid under the 
European Union (Withdrawal) Act 2018 (EUWA), the Committee can speak with some 
experience having considered 29 notifications, covering 32 UK statutory instruments.   
 
On the basis of our experience, we make the following points— 
 

• Any process put in place needs to be proportionate – we don’t think Parliament 
should be obliged to formally consider all delegated legislation, but it is important 
that a procedure is in place to enable it to scrutinise legislation where the 
Parliament considers it is necessary to do so; 

 

• It is important to be clear about what the Parliament would actually be asked to 
consent to.  Given that draft (un-laid) SIs are confidential, we were not able to 
consider the instruments themselves but rather the Scottish Government’s 
decision to consent to the information in the notification being included in an SI.  If 
the Parliament is to be asked to consider UK delegated legislation in future, what 
we are being asked to consider and agree, and the level of information available 
to us, is fundamental.  Good scrutiny can only be achieved with access to the right 
information.  It would be helpful if the UK Government re-considered its position in 
terms of sharing the detail of draft SIs, particularly if it significantly increases the 
amount of delegated legislation it makes in devolved policy areas;  

 

• Meaningful consideration of UK delegated legislation would require additional 
resources.  Our consideration of SI notifications laid under the EUWA took 
additional committee time, heavily limiting the time available to us to focus on 
other areas of our remit.  On one occasion, we sought, and were granted, 
permission from the Parliamentary Bureau to meet one afternoon to complete our 
consideration of notifications; this clearly has implications on business in the 
chamber and members’ other work.  We had additional staff resources to process 
our notifications (shared with the Rural Economy and Connectivity Committee) and 
staff in SPICe and OSSP also spent a significant amount of time considering the 
notifications.  Looking ahead, it is fundamental that committees have access to 
sufficient clerking, research and legal resources to ensure parliamentary 
consideration is meaningful, rather than perfunctory.  We consider an appropriate 
level of legal support is vital given the anticipated complexities which might arise if 
the UK Government legislates in devolved policy areas; 

 

• There should be time within the process to allow for stakeholder engagement 
with those with an interest in, or experience of, the relevant policy area.  Our 
consideration of a number of SI notifications was greatly assisted by evidence 
provided by sectoral stakeholders. 

 

• Our consideration of SI notifications was supported by information provided by 
DEFRA to the Scottish Government, and shared with parliamentary officials, about 
the expected laying timetable of SIs in our remit.  Scottish Government officials 
were also very helpful and open in alerting us to any changes.  Longer term, it 



would enable committees to plan their work programmes and accommodate 
parliamentary scrutiny of UK delegated legislation if a similar level of information 
could be provided to all committees; and 

 

• We consider a benefit of a protocol, of some sort, would help promote a consistent 
approach across committees in their scrutiny of UK delegated legislation. 

 
Parliamentary scrutiny of powers to be exercised by the Secretary of State with 
Scottish ministers’ consent 
We draw your attention to the high number of SIs laid under the EUWA which confer 
legislative powers on the Secretary of State with the consent of Scottish ministers.   
 
The Committee believes that a process should be established which would require 
Scottish ministers to inform the Scottish Parliament where they intend to give consent.  
We do not believe that committees should be required to consider each consent, but 
– as with any UK delegated legislation on devolved areas – the Scottish Parliament 
should have an option to scrutinise this where it considers it is necessary to do so. 
 
Common frameworks 
 
We agree that, in some policy areas, common frameworks would be necessary. 
 
The Cabinet Secretary has confirmed that four legislative common frameworks fall 
within her remit; chemicals, waste and producer responsibility, ozone depleting 
substances and F-gases, and the EU Emissions Trading Scheme (EU ETS).  We have 
undertaken some initial consideration from these and our EU exit work programme 
includes a strong emphasis on these.  One of these, chemicals and the replacement 
of the REACH system, has been the subject of three SI notifications and we have 
already expressed some concerns about the UK Government’s ability to ensure the 
system remains in place on exit day.  We will monitor this issue, in particular.  We will 
also consider other, non-legislative, frameworks in due course. 
 
Fundamental principle of Scottish parliamentary scrutiny of common frameworks 
In the post-EU landscape, common frameworks will provide the broader structure 
within which some devolved policy will operate; we believe, therefore, that 
parliamentary scrutiny of common frameworks is essential.  The Committee does not 
believe it could consider its remit fully if it was not able to scrutinise common 
frameworks. 
 
We highlight the following points— 
 

• There must be a role for parliamentary scrutiny during the development of 
common frameworks.  In addition, Scottish Parliament consent must be required 
for every common framework prior to its agreement between the UK Government 
and devolved administrations.  We believe that other devolved administrations’ 
consent should also be required; 
 

• In terms of how scrutiny might look, the Committee highlights the importance of 
early influence of common frameworks; i.e. scrutiny of the terms, content and 
scope, in advance of their agreement.  If the purpose of scrutiny is to consider how 



the terms of the framework impact on devolved policy, it makes sense to undertake 
this scrutiny before the framework has been agreed.  Much later in the process, 
when the terms of the framework have largely been set, the purpose and outcome 
of scrutiny would be more limited.  As Professor Colin Reid told us in relation to 
legislative frameworks, “by the final legislative stage, all the substantive decisions 
have been taken and hence the focus must lie earlier in the procedure”.   We 
believe this principle applies to non-legislative as well as legislative frameworks;  

 

• The Committee also sees an on-going scrutiny role for the Scottish Parliament, 
in terms of implementation, funding and the evaluation of outcomes; 

 

• It is vital that environmental principles underpin all common frameworks.  It 
would be helpful to have clarity about how any differences in the UK and Scottish 
governments’ environmental principles would be resolved in relation to common 
frameworks; 

 

• It would be helpful to have a better understanding of how policy divergence would 
work in practice within a common framework and how disputes might best be 
resolved; 

 

• Parliamentary scrutiny must be informed by stakeholder engagement with those 
with an interest in, or experience of, the relevant policy area; 

 

• Committees must have access to sufficient clerking, research and legal 
resources; 

 

• The Scottish Parliament must ensure that scrutiny is applied across all types of 
framework and not focus on those which require legislation.  The Committee notes 
the UK Government’s statement that “to date, less emphasis has been given to 
establishing frameworks in the areas classified as potentially requiring non-
legislative frameworks, due to their relative risk assessments, but this work is now 
being taken forward on a similar basis as policy areas initially identified as requiring 
legislation, in whole or in part”; and 

 

• We consider it would be sensible if committees adopted a consistent approach 
to their scrutiny of common frameworks. 

 
Proposed basis for legislative common frameworks 
As you will be aware, the UK Government stated in its second quarterly report in 
February 2019 that “it is possible these [the SIs made under the EUWA] may provide 
a starting point for interim or long-term framework arrangements in some areas, but 
this will depend on the outcome of negotiations with the EU”. 
 
Parliamentary scrutiny of these notifications was limited due to the timescales 
involved, number considered and limited amount of information provided.  More 
detailed scrutiny would be required if the SIs laid under the EUWA were to provide the 
basis for longer-term framework arrangements.  We would resist any suggestion that 
our future scrutiny of legislative frameworks should be curtailed or minimised because 
of the scrutiny undertaken of the SI notification.   
 



The Committee believes that, if the SIs laid under the EUWA were to provide the basis 
for longer-term framework arrangements, there should be scope within the process to 
review these SIs.  We draw your attention to evidence taken in relation to the 
chemicals/REACH SIs where stakeholders argued that mistakes had been made and 
an exercise to review these instruments would be useful.  
 
The Committee also has significant concerns about a seemingly widespread confusion 
about the status of UK delegated legislation laid under the EUWA being dependent on 
a ‘no-deal’ exit.  As you will be aware, the EUWA provides for the continuity of EU law 
in the event of exit; no connection is made with a ‘no-deal’ exit.   
 
We consider this confusion may have arisen from the linkage suggested by the 
Cabinet Secretary for Government Business and Constitutional Relations, in his letter 
to you and the Convener of the Delegated Powers and Law Reform Committee, dated 
11 September 2018, in relation to the protocol agreed for the scrutiny of this UK 
delegated legislation— 
 

“However, the UK Government continues to insist that a No-Deal scenario is 
possible, despite the inevitable widespread damage and disruption it would 
cause. We must respond to this uncertainty as best we can. It is therefore our 
unwelcome responsibility to ensure that devolved law continues to function on 
and after EU withdrawal in this event [our emphasis]. As part of that, I would 
like to set out how the Scottish Government intends to go about the regrettable 
but necessary task of preparing devolved law for EU withdrawal”. 

 
Indeed, the Cabinet Secretary for Environment, Climate Change and Land Reform, 
during her evidence to us on 30 April 2019, stated that “so far, we [the Scottish 
Government] have been consenting strictly on the basis that the arrangements would 
be needed in a no-deal scenario; that is what consent is predicated on”. 
 
We consider it is essential in ensuring public confidence in the withdrawal process that 
there is clarity about the purposes of the UK delegated legislation made under the 
EUWA which we understand is about ensuring legal continuity following exit, 
regardless of whether there is, or is not, an orderly exit.  
 
International treaties 
 
We note the responsibility for negotiating international treaties, including trade 
agreements, is a reserved power and one which does not include a role for devolved 
administrations.  Professor Colin Reid, when he gave evidence to us on 30 April, 
referred to the role and status of devolved administrations regarding international 
agreements as an area of “real contention”. 
 
In terms of parliamentary scrutiny, it is important to be clear what the Parliament would 
scrutinise.  After a treaty has been agreed, scrutiny would be limited to its 
implementation; the focus, therefore, should be on the Scottish Parliament’s role in 
influencing the formulation of the UK Government’s negotiating position in relation to 
devolved areas including opportunities for stakeholder and wider public engagement.  
We recommend the Scottish Government works with the UK Government to ensure 



that there is a meaningful role for this parliament in ensuring that devolved interests 
are reflected at all stages of the process for negotiating international treaties. 
 
It would be helpful, and assist our consideration of common frameworks, if clarity could 
be provided about the relationship between common frameworks and the UK 
Government’s negotiating position in relation to international treaties. 
 
Background 
 
As you will be aware, a significant number of new powers arising from withdrawal fall 
within our remit and the Committee has considered a high number of SI notifications 
from the Scottish Government.  In anticipation of these new powers on the Scottish 
Parliament, the Committee agreed a number of items for its work programme in 
relation to EU exit, in particular; focusing on any risks arising from exit, especially a 
no-deal exit; new powers and common frameworks and environmental principles and 
governance. 
 
We have also held a number of evidence sessions with stakeholders, as well as the 
Cabinet Secretary for the Environment, Climate Change and Land Reform and the 
Cabinet Secretary for Government Business and Constitutional Relations on issues 
around EU exit and the environment.  At our meeting on 30 April, we took evidence 
from Professor Colin Reid from the University of Dundee as well as both cabinet 
secretaries.   
 
We base our response on our experience of considering issues around EU exit and 
the environment and these evidence sessions. 
 
We hope our comments are useful and are happy to discuss further with your, if that 
would be helpful. 
 
Yours sincerely, 
 

 
 
Gillian Martin MSP 
Convener 
Environment, Climate Change and Land Reform Committee  
 


